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Introduction

The Foreshore and Seabed Act 2004 (the Act) is arguably the most significant piece of legislation affecting Māori in recent history. The reform process saw:

· Over 25,000 people march on Parliament opposing the Act; 

· The United Nations repeatedly find that the Act discriminated against Māori because it extinguished property rights without consent or compensation; and 

· The Government ignore the both the strong opposition of Māori and the United Nations. 

The Act is now being reviewed by an independent panel who will make recommendations to government on what should happen to the Act.

There is real potential that the Act could be repealed and something better put in its place. Ultimately, this potential will only be realized if Māori successfully mobilise, the way we did when the Act was being passed into law, and strongly advocate for change.

This paper is intended to assist whānau to participate in the review by providing a short overview of the Act, the review process and suggests some points that you could make to the review panel. It is set out in the following parts:

· Where did the Foreshore and Seabed Act Come From? 

· What did the Foreshore and Seabed Act Do? 

· Why did Māori oppose the Foreshore and Seabed Act? 

· What is the Foreshore and Seabed Review? 

· How Can I Participate in the Foreshore and Seabed Review? 

· What Should I Say to the Foreshore and Seabed Review Panel? 

Where Did The Foreshore and Seabed Act Come From?

The issue started with an application by the iwi of Te Tau Ihu to the Māori Land Court, asking for a finding that the iwi held customary title over the foreshore and seabed in their rohe moana. One of main reasons the iwi took the case was because they were dissatisfied with poor management of the marine environment, particularly decisions on the allocation of space for marine farming. It was thought that a finding of customary title could provide the iwi with an additional point of leverage to influence management and decision making over management of the marine environment.

The case made its way to the Court of Appeal, by which time, only a technical legal point was being considered: whether the Māori Land Court could actually hear the case. The Court of Appeal found that the Māori Land Court could hear cases on whether Māori have property rights in the foreshore and seabed, but it did not find that Māori actually have property rights in the foreshore and seabed.

The government responded to the Court of Appeal decision by enacting the Foreshore and Seabed Act.

What Did The Foreshore and Seabed Act Do?

The Foreshore and Seabed Act effectively overruled the Court of Appeal decision, and created a new framework for property and customary rights in the foreshore and seabed. The key changes the Act made were to:

· Vest ownership of the foreshore and seabed in the government; 

· Extinguish any Māori property rights in the foreshore and seabed that existed before the Act became law; 

· Create rules and processes for recognising Māori and non Māori customary rights in the foreshore and seabed; 

Two types of Māori customary rights are provided for in the Act:

· Territorial Customary Rights Orders (TCRs) – that are designed to recognise property rights that existed before the Act. To get a TCR, applicants have to prove that they have had unbroken ownership of the land next to the foreshore and seabed they are claiming since 1840 and satisfy tests about the strength of their connection to the foreshore and seabed. If an applicant gets a TCR, they can create a trust that manages the use of that area of the foreshore and seabed. 

· Customary Rights Orders (CROs) – that are designed to recognise customary practices occurring on the foreshore and seabed. To get a CRO, applicants have to prove that they have an unbroken tradition of doing the particular customary practice and that it is important tikanga for them to continue doing it. If an applicant gets a CRO, it will be recognised under the Resource Management Act (RMA) as a nationally important consideration and taken into account when people apply for a resource consent under the RMA.

Non-Māori can also apply for CROs.

Why Did Māori Oppose The Foreshore And Seabed Act?

Māori strongly opposed the Act for a number of reasons including that:

· The Act extinguished Māori property rights in the foreshore and seabed without the consent of Māori or compensation for the loss; 

· That the extinguishment was discriminatory because non-Māori property rights were not affected by the Act; 

· The government should not have created an Act before the full court process had finished because there are constitutional principles which mean that the due process of the courts should be seen to completion. This would have meant that the Māori Land Court could hear the Te Tau Ihu case, and make a decision on whether or not they did have customary title over the foreshore and seabed; 

· The rules and processes for obtaining TCRs and CROs undermined mana whenua mana moana because they reduce and restrict the relationship iwi, hapū and whānau have with the foreshore and seabed; 

· The rules for TCRs and CROs are unfairly strict, and will mean that few iwi, hapū and whānau can obtain the orders; 

· The protections and rights that holders of TCRs and CROs get are inadequate because they do not give iwi, hapū and whānau any greater protection than what is already available under the RMA and Treaty Settlements;

What Is The Foreshore And Seabed Review?

The Foreshore and Seabed Review is an independent process that will make recommendations to government on whether the Act should be repealed or amended. The review process is a 'one off' opportunity to advocate for change.

The review is being conducted by an independent panel made up of Justice Durie, Richard Boast and Hana O'Regan.

The process for the review is that the panel will hold hui and receive written submissions on the Act and any changes that should be made to it. In order for the panel to make strong recommendations to government, they need to hear and receive submissions that strongly advocate that the Act is unfair, unworkable and needs to be changed.

The review will consider the following questions (paraphrased);

· What are the nature of the relationship, rights and responsibilities that iwi, hapū and whānau have with the foreshore and seabed? 

· How could the government have provided for these relationships, rights and responsibilities (instead of passing the Foreshore and Seabed Act)? 

· Does the Foreshore and Seabed Act appropriately recognise and protect these relationships, rights and responsibilities? 

· If the Foreshore and Seabed Act doesn't appropriately recognise and protect these relationships, what alternatives could be put in place?

Suggested responses to these questions are set out below.

How Can I Participate In The Foreshore And Seabed Review?

It is important that as many people as possible participate in the review, as the panel can only make recommendations to government that reflect the opinions of people who participated in the review. Therefore, the more people who tell the panel that they oppose the Foreshore and Seabed Act and that it should be changed, the greater likelihood that the Act will be repealed.

You can participate in the review in two ways:

1. Attend the hui and make statements to the panel; and/or 

2. Send written submissions to the panel. 

The hui in the Ngāi Tahu Takiwā are being held as follows:

· 20th April – 10am-1pm at Te Rau Aroha Marae 

· 21st April – 10am- 1pm at Rehua Marae 

The date for written submissions is: 19th May. Submissions can be sent to:

	Post:
	Foreshore and Seabed Review
Ministry of Justice
C/- PO Box 180
WELLINGTON 6140

	Email:
	foreshore_submit@justice.govt.nz


What Should I Say To The Review Panel?

The key points that it is important for the review panel to hear are:

· Why you opposed the Foreshore and Seabed Act; 

· The nature of your whānau, hapū and iwi customary relationships, rights and responsibilities with the foreshore and seabed; 

· That the Foreshore and Seabed Act does not recognise these relationships, rights and responsibilities; and 

· How you think that your customary relationships, rights and responsibilities with the foreshore and seabed ought to recognised and provided for.
Set out below are some suggested points that you could use in your statements and submissions to the review panel.

Opposition to the Foreshore and Seabed Act:

You could use any of the following points to argue why you opposed the Foreshore and Seabed Act:

· The Act extinguished Māori property rights without consent or compensation which is a breach of the Treaty of Waitangi and discriminates against Māori; 

· The government did not properly consult with Māori when they created the Foreshore and Seabed Act; 

· The Act did not respond to the original cause for applications of the iwi of Te Tau Ihu i.e. improving the management of the marine environment; 

· The rules and processes used in the Act are unfair, unworkable and ineffective.

You could also refer to the recommendations made by human rights institutions of the United Nations to the government of New Zealand. Ngāi Tahu, as a member of the Treaty Tribes Coalition, was responsible for the advocacy that led to these findings, so it is particularly appropriate that Ngāi Tahu Whānui reminds the panel of these recommendations. The key recommendations of the United Nations are set out below:

Committee on the Elimination of Racial Discrimination (CERD) Decision 1 (66) (2005)
[T]he legislation appears to the Committee, on balance, to contain discriminatory aspects against the Māori, in particular in its extinguishment of the possibility of establishing Māori customary title over the foreshore and seabed and its failure to provide a guaranteed right of redress

[The Committee] urges the State party, in a spirit of goodwill and in accordance with the ideals of the Waitangi Treaty, to resume a dialogue with the Māori community with regard to the legislation in order to seek ways of lessening its discriminatory effects, including where necessary through legislative amendment.

Special Rapporteur on the fundamental freedoms and human rights of indigenous peoples Country Report (2006)
The Foreshore and Seabed Act should be repealed or amended by Parliament and the Crown should engage in treaty settlement negotiation with Maori that would recognize the inherent rights of Maori in the foreshore and seabed and establish regulatory mechanisms allowing for the free and full access by the general public to the country's beaches and coastal area without discrimination of any kind

CERD Concluding Observations on Country Examination (2007)
The Committee reiterates its recommendations that a renewed dialogue between the State party and the Maori community take place with regard to the Foreshore and Seabed Act 2004, in order to seek ways of mitigating its discriminatory effects, including through legislative amendment where necessary; that the State party continue monitoring closely the implementation of the Act; and that it take steps to minimize any negative effects, especially by way of a flexible application of the legislation and by broadening the scope of redress available to the Maori.

Nature of Relationship, Rights and Responsibilities

You could use any of the following points to describe your relationship with the foreshore and seabed, however, your whānau, hapū and iwi stories would be much better:

· The rights of iwi, hapū and whānau are part of our tino rangatiratanga and our responsibilities are part of our role in kaitiakitanga. These rights and responsibilities are inherent to who we are, and inherited from our tupuna. 

· The government did not create these rights and responsiblilities, therefore no government decision or statute should be able to extinguish, change or control our relationship with the foreshore and seabed.

Foreshore and Seabed Act

You could state the following reasons for why the Foreshore and Seabed Act does not appropriately recognise and provide for customary relationships, rights and responsibilities:

· Effective recognition of our customary relationships, rights and responsibilities requires recognition of our mana, and providing ways to exercise the authority and decision making role that comes with holding mana. The Act did not even try to recognise mana, which meant that it was flawed from the beginning; 

· The Act creates statutory tests, rules and processes for recognising our relationship with the foreshore and seabed. This approach is wrong because our relationships are based on tikanga, and tikanga alone should be the way we identify and recognise customary relationships, rights and responsibilities; 

· Having TCRs and CROs is a piecemeal approach that separates and reduces our relationships and does not allow us to give effect to our responsibilities under kaitiakitanga. 

· The test for TCRs is particularly bad because it requires applicants to have unbroken ownership of land next to the foreshore and seabed – this is unfair when the Crown unfairly took the land of many hapū and iwi in the 1800's

Alternative Approaches to Recognising Customary Relationships, Rights and Responsibilities

The panel is very keen to hear alternatives to the Foreshore and Seabed Act. Points that you could make include:

a. Recognising Mana
· That it is not enough just to amend the Act, a broader solution is needed that addresses the cause of the foreshore and seabed issue. The foreshore and seabed issue started with objections to poor management of the marine environment and therefore, any solution must improve management of the marine environment. This could amount to a comprehensive review of management of the marine environment; 

· That any alternative must be designed to recognise mana whenua mana moana, which means exploring ways to ensure that iwi and hapū can exercise authority and have decision making roles over the marine environment; 

· That the decision making role of iwi and hapū should not be confined to just the foreshore and seabed – it should extend to ensuring the environmental sustainability of the marine environment. This includes decision making over the use and allocation of marine space, as well as protecting the quality of sea water from discharges and other pollutants; 

· Providing a decision making role for iwi and hapū will require exploration of co-management models and improving the current mechanisms we use for involving iwi and hapū in decision making and regulatory processes; 

b. Customary Rights Recognition
· That the recognition of customary rights, including property rights, should be determined solely according to tikanga Māori. 

· That customary rights include rights to develop as a people—they are not confined to subsistence activities and include commercial development and access to new resources as they are discovered. 

· That recognising customary rights should reverse the approach used in the current Act. The Act requires Māori to prove that their customary rights exist. The proper alternative is that the government should have to disprove that customary rights exist. 

· That iwi, hapū and whānau should not have to go through costly and time consuming court processes to have their customary rights recognised. 

c. Addressing the Mamae of the Foreshore and Seabed Act
· That the Foreshore and Seabed Act must be repealed to remedy the injustice that Māori experienced; 

· In doing so, the customary and property rights that the Act sought to extinguish, must be restored as a matter of law; 

· The New Zealand constitution should be amended so that nothing like the Foreshore and Seabed Act can ever happen again – this will require proper recognition of the Treaty of Waitangi and full protection of human rights standards. 
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